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EXECUTIVE SUMMARY 



Introduction. 

1. Part XU of the Companies Act 1985 sets out the law on the registration of 
company charges. Particulars of certain charges granted by companies over their assets 
must be delivered to the Registrar of Companies within 21 days of creation and kept by 
him on a register available for public inspection. When the requirements as to 
registration have been satisfied, the Registrar issues a conclusive certificate to that effect 
which protects the charge from being void for want of registration. The Department sees 
the main objective of the register as being to provide information on the indebtedness of 
companies. It has also been seen as a way of regulating the order of priorities of 
charges. The present law has, however, been criticised as causing inconvenience and, in 
some cases, loss to lenders and delays to business. 

2. Part IV of the Companies Act 1989 contains reforms to the law, including the 
removal of the conclusive certificate. These provisions have not been brought into force, 
partly because the loss of the conclusive certificate proved unwelcome to presenters and 
users of the register and partly because of problems of interaction between Part IV and 
the land registration system. However, other features of Part IV remain attractive to 
presenters, users and legal practitioners. 

3. As part of a wider review of company law announced by the then Parliamentary 
Under Secretary of State for Corporate Affairs, Mr Neil Hamilton, in November 1992, 
the Department set up a working party of business people, users of the registration 
system, members of the legal professions and DTI officials to examine both Part XU of 
the Companies Act 1985 and Part IV of the 1989 Act. This working party has identified 

a number of options for reform. The Department is seeking views on these, together with 
comments on specific issues, including the likely costs and savings for business arising 
from the proposals. In the light of responses received, consideration will be given to 
what legislative reform, if any, is required. This document is issued contemporaneously 
with another DTI consultation document on changes to Scots law on security over 
moveable property; the small area of overlap between the two is explained in both papers. 

Options for Reform. 

4. Three main options for reform of the lawmn the registration T>f company charges 
have been identified. These are; 

A) to retain the present legislation in Part XII of the 1985 Act; 

B) to retain the main "core" procedural provisions of the present 
legislation, including the conclusive certificate, but incorporate certain 
improvements contained in Part IV of the 1989 Act together with a system of 
provisional registration; and 
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C) to introduce a more radical option involving the replacement of the present 
system (registration only after a charge has been created) with a notice filing 
system (registration before or after creation of a charge). 



None of these options would include implementation of the main procedural reform of 
Part IV, the removal of the present conclusive certificate. 

Option A - Retain the Present Legislation. 



5. Retention of the present legislation would avoid the disruption of change but 
would do nothing to improve the current inadequacies in the law. These include the fact 
that a valid charge may remain off the register and therefore "invisible" for up to 21 days 
after its creation; funds for business can be delayed while the lender waits to confirm that 
no other prior charge has been registered over the assets he seeks to secure; if the 
particulars placed on the register do not accurately reflect the terms of the charge, the 
validity of the charge is nevertheless confirmed, possibly to the disadvantage of a* 
searcher, the list of registrable charges is out of date; and there are anomalies in the way 
the law applies to oversea companies. 



Option B - Retain the Core Provisions of the Present Legislation with Improvements. 



6. The ’core' registration mechanism and functions of the Registrar - including the 
issue of a conclusive certificate - would remain as at present. On most other matters the 
new legislation would follow Part IV of the 1989 Act. 



aking the provisions in Part TV as the starting point, the key proposals would be: 
the sanction of total avoidance in section 399 would be retained; but the sanction of 
partial avoidance in section 402 would not be included. Provisions for the types of 
charge requiring registration would be based on section 396, 



8 Consultees’ comments are sought on the need for a statutory definition of a charge 
and on the list of registrable charges. A number of refinements and possible additions to 

“ l 96 are to the definition of a charge on goods and a chargT on 

ook debts, retention of title clauses; and charges over shares and insurance policies 

LTl ”" 3150 f0 7 ard ° n 1116 late delivel 7 of particulars; errors and omissions in 
particulars memoranda of satisfaction; additional information to be registered- 

aM?tT eS f?ir Q 7 eCOrdS of char S es; barges on property of oversea companies; and the 
abolition of the doctrine of deemed notice. 



9 ’ • doc J lment ^cusses three options designed to overcome the problem of the 
^ t S1 f ? xges between their creation and their appearance on the register. The 
first of these, notice filing is considered under option C of the paper; of the other two 

t^ 1 ^ 0 h aDd ^ ° ffiCial CertiflCate of search > ^ fanner is seen by the 
Department as more advantageous and views are invited on it. The possibilities for a 

smtotory priorities system are considered, and views invited on whether such a scheme 
would be a worthwhile extension to provisional registration. 
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Option C - Replace the Present System with a new System Based on Notice Filing. 

10. A notice of a charge could be filed before the charge was created and could cover 
several transactions between the chargor and chargee. The ’invisibility’ problem would 
be eliminated, and more simply than by provisional registration under option B. Such a 
flexible system could permit the extension of the scope of registrable charges to cover eg. 
shares and retention of title clauses. However, there would be less information on the 
register itself, including whether any charge has in fact been created. 

11. Existing registration requirements would be replaced by the filing of a ’ financing 
statement’, signed by both chargor and chargee, that a company had given, or might give, 
a charge over certain property. There would be no obligation to file a notice, but the 
priorities system would provide an incentive to do so. However, notice of the continuing 
relationship between chargor and chargee would make repeated filings unnecessary. The 
priorities system would take account of other statutory systems eg. land, and the common 
law rules. If charges over land were included, the consequences of failure to file would 
need to be reconciled with the Land Registry’s need for a conclusive certificate. 

12. Notice of amendment or deletion of a financing statement could be filed at any time, 
signed by both the chargor and chargee. An oversea company could file a notice, to 
include coverage of property located abroad, when it registered as an oversea company, 
or subsequently. If the property were then brought to Great Britain, the charge would 
have priority according to the rules with no need for further action. 

13. The consultation document invites respondents to identify and quantify any 
additional, direct or indirect, costs or savings likely to arise for their businesses as a 
result of implementing these proposals, together with views on any possible risks attached 
to each option. 
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THE REGISTRATION OF COMPANY CHARGES 



CONSULTATION DOCUMENT ON PROPOSALS FOR REFORM OF PART XH 
OF THE COMPANIES ACT 1985 AND PART IV OF THE COMPANIES ACT 1989 

Introduction. 

1 . Company law has for many years included provisions to ensure that information is 
publicly available on the extent to which the property of companies is encumbered by 
security interests granted to lenders. This information is needed by those proposing to do 
business with the company. It is also of value to analysts and providers of commercial 
information in compiling a financial profile of a company. In addition, since failure to 
register registrable charges results in their avoidance, the system provides a mechanism 
for confirming the validity in that respect of company charges as against certain third 
parties, such as a liquidator and creditors in a winding up. 

The Present Law. 

2. The law on the registration of company charges is set out in Part XII of the 
Companies Act 1985. Particulars of certain categories of charge must be delivered to the 
Registrar of Companies within 21 days of the creation of the charge. The particulars are 
kept on a register available for public inspection. If particulars are not delivered to the 
Registrar within a period of 21 days after the creation of a charge, the charge is void 
against a liquidator or administrator, and against a creditor. This provides a powerful 
incentive for the chargee to ensure registration. 

3. The particulars must be delivered along with the instrument creating the charge (in 
Scotland, a certified copy of the instrument). The Registrar then checks the accuracy of 
the particulars ag ains t the instrument, and returns the instrument to the presenter. He 
must provide a certificate to the effect that all the requirements of registration have been 
complied with. Such a certificate, described in this document as a conclusive certificate, 
gives assurance that the charge cannot be void for want of registration. 

4. Many, but not all, charges over the company’s property are registrable. Charges 
on goods are registrable; so are charges on uncalled share capital; charges to secure an 
issue of debentures; charges over land; charges over book debts; charges over goodwill or 
intellectual property; and chargesnaver ships and aircraft. A* floating charge over the* - 
company’s undertaking or property is also registrable. But charges over shares, and most 
charges over insurance policies, are not registrable. 

5. Charges given by companies incorporated outside Great Britain which have an 
established place of business in England and Wales or in Scotland, ("oversea 
companies"), are registrable if the property is located in the UK. 

The Case for Reform. 

6. The Department sees the main purpose of the law on the registration of company 
charges as being to provide a source of public information on the indebtedness of 
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companies, though it is also seen by some as a means of regulating the priorities of such 
charges. The Department believes the need for a public register of company charges to be 
generally accepted. But the present law has certain defects, recognised for many years. 

An attempt to reform the law in 1973 was frustrated by a General Election. Professor 
Diamond, in Part HI of his "Review of Security Interests in Property" (1989) produced 
proposals, some of which were incorporated in Part IV of the Companies Act 1989. The 
main problems have been in the following areas: 

a) A valid charge may remain off the register, and thus be "invisible" for a period 
of up to 21 days from its creation, plus whatever time elapses between the delivery 
of particulars for registration and the appearance of the charge on the register. 

b) Because of the risk of loss to a lender, funds for business may be deferred until 
he has carried out a search more than 21 days after the registration of his own 

charge and has satisfied himself that no other prior charge has been registered over 
the same assets. 



c) The Registrar has to check the accuracy of the particulars against the charge 
instrument; this is arguably the responsibility of the presenter. If, despite the 
Registrar’s efforts, the particulars on the register do not in reality accurately 
reflect the terms of the charge, the validity of the latter is confirmed to the 
disadvantage of a person relying on the register. 

d) The list of registrable charges is out of date in the light of modem business 

practice and certain court decisions, and is expressed in parts in ant iqu a ted 
language. 



e) There are anomalies in the way the law applies to oversea companies. 



7. Part IV of the Companies Act 1989 would, if brought into force, replace the 
Registrar conclusive certificate with a certificate conclusive only as to the date on which 
particulars were delivered; it would provide that a charge was to be void to the extent that 
its provisions were not disclosed in the particulars delivered for registration; it would 
update Hie list of registrable charges; and it would make more logical provision for the 
registration of charges by oversea companies. But it would not deal with the invisibility of 
charges bet ween their execution and the appearance of particulars on the register. 



8 , ... Pa " ! y of 1989 Act has not been brought into force. In part this is because the 
abolition of the conclusive certificate was unwelcome both to presenters and to users of 
the register. But more specifically, the interaction between Part IV and the land 
^f glstI * ti . 01 s y stem created a problem. At present, the existence of a Registrar of 
Companies' conclusive certificate assures the Land Registry that a charge is not void 
under the Companies Act. The new certificate available under Part IV of the 1989 Act 
would give no assurance against the possibility that the particulars might be inaccurate 
ai.«j that the charge might therefore be partially void. This would have serious 
consequences for the Land Registry, which indemnifies searchers against loss resulting 
from reliance on registered particulars which prove to be inaccurate or incomplete. The 
Land Registry would thus have a choice of itself checking the particulars filed at 
Companies r.ouse against the charge instrument, or of ceasing to extend its indemnity to 
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company charges. A third possibility would be to legislate to disapply the sanction of 
avoidance in the case of company charges over land. But that would remove the only 
effective means of ensuring the accuracy of a large part of the company charges register. 

9. In the light of these considerations, and with the help of a working party including 
representatives of users of the company charges register, and legal practitioners 
specialising in this area of company law, the Department has explored alternative 
approaches to the registration of company charges. Three options have emerged as worthy 
of further consideration. 

Options for the Future. 

10. The Department would welcome views on the following approaches to future 
legislation on the registration of company charges. 

A) Retain the present legislation in Part XII of the Companies Act 1985. 

B) Retain the main "core" procedural provisions of the present legislation, 
including the Registrar’s conclusive certificate, but incorporate certain 
improvements introduced in Part IV of the 1989 Act, including the updating of the 
list of registrable charges and the new provisions for oversea companies. A 
procedure for the provisional registration of newly created charges could also be 
part of this option. 

C) A more radical option involving the replacement of the present transaction 
filing system (registration only after a charge has been created) with a notice filing 
system (this enables a "financing statement" to be filed for registration before or 
after a charge is created). 

These options are discussed below. 

Compliance Cost Assessment 

11. In considering proposals for legislation, the Government places great importance on 
giving due weight to business’ perception of the proposals’ likely impact on business. To 
measure this impact, a Compliance Cost Assessment (CCA) is produced for all such 
proposals, and made available to business on request. Therefore, in giving your views on 
the proposals described in this document, it would be particularly helpful if you could 
identify and quantify any additional direct or indirect costs (recurring and non-recurring) 
that would be likely to arise for your business as a result. Recurring costs would include, 
for example, a continuing need for extra administrators or consumable materials; non- 
recurring costs might include one-off expenditure on computer systems or other capital 
expenditure. 

12. The Department would also welcome views on whether any savings in cost are 
estimated to result from these proposals and, if so, either a figure for the estimated 
amount (if this can be roughly calculated) or the reasons why savings could be expected. 
It would be helpful to know of any other benefits (additional to the above) which are 
expected to flow from the proposals. 
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Parallel DTI consultation 



13. Consultees should be aware that a parallel DTI consultation is also currently taking 

place on the possible reform of Scots law on security over moveable property. In his 
1989 Review of Security Interests in Property, Professor Diamond recommended a radical 
reform on the lines of legislation in force in the USA and some Commonwealth 
jurisdictions. There was little enthusiasm for this idea in England and Wales, but it was 
welcomed in Scotland, because of the limitations of Scots law in this area. The then 
Secretary of State therefore rejected radical reform for England and Wales but, since 
some reform of Scots law was urged by consultees, announced that work would go ahead 
on the preparation of a draft Bill to reform Scots law on security over moveable property. 
The draft Bill proposed for that purpose is annexed to a separate consultation paper. The 
key elements of the Scottish proposals are contained in Annex A (attached); the 
consultation paper itse lf is available on request from Mrs Melanie Hookwav. Tel- 071 - 
215 3093. ~ 

A. Retain the Present Legislation. 

14. The defects of the present legislation set out in paragraph 6 introduce a bias in 
favour of the chargee and against someone searching the register, especially another 
prospective lender. This is not only because the legislation protects the validity of a 
charge in the interval between its creation and the appearance of particulars on the 
register. In addition, since the conclusive certificate protects the whole of the charge, 
whether or not the particulars on the register are complete and accurate, the information 
°n the register risks misleading searchers. Thus, for example, a subsequent chargee who 
relied on the particulars on the register could fmd, on the insolvency of the company that 

eiiarge ranked below a charge that he could not have known about. This risk can lead 
to the deferral of funds for business referred to in paragraph 6 (b). 

15 ‘ . , the ot ^ er tiie present law is familiar to those business people and 
practitioners who regularly engage in transactions which involve the crearirm r»f * 



-r— ~ aysLcmj ana, ir so, whether this 

lead to small business failure. 




affected (including under 
may in certain circ ums tances 
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B. Retain the Core Provisions of the Present Legislation, but Incorporate 
Improvements Introduced by Part IV of the 1989 Act. 

16. Under this option, there would be no substantive change in the law, as it stands in 
Part XII of the 1985 Act, relating to the following: 

(i) company’s duty to send to the Registrar particulars of the charges it creates 
(sections 399 and 415); 

(ii) charges existing on property acquired (sections 400 and 416); 

(iii) charges on property outside the UK (section 398 and 411); 

17. The functions of the Registrar would also remain as now, under the following 
provisions 

(iv) register of charges to be kept by the Registrar (sections 401(1) and 417); and 

(v) conclusive certificate of registration to be issued (sections 401(2) and 418). 

The Registrar is able to charge fees for receiving particulars for inclusion in the register, 
and (separately) for issuing a certificate of registration. If the retention of the conclusive 
certificate under options A and B in this paper were to result in a decision that the related 
administrative costs should be passed on directly to customers, the fee, for illustrative 
purposes, for registering a charge could be in the region of £25.00. 

18. The proposal would be that on most other matters the new legislation should 
follow Part IV of the 1989 Act. These matters are dealt with individually below. 
References in the following part of this document are to the new sections of the 1985 
Act, as contained in Part IV of the 1989 Act. 

I. The Sanction of Avoidance for Failure to Deliver Particulars of a Registrable 
Charge. 

19. Under the present legislation ("old" sections 395(1) and sections 410(2) and (3)), a 
registrable charge which is not registered is void against a liquidator or any creditor of a 
company. This-sanction of "avoidance” is retained in -Part IV of "the 1989 Act (section 
399) and extended so that an unregistered charge is also void against a "person who for 
value acquires an interest in or right over property subject to the charge". It is proposed 
to legislate on the lines of section 399. But it is not proposed to include a provision on 
the lines of section 402 under which even a registered charge is "partially void" to the 
extent that the registered particulars are incomplete or inaccurate. 

20. Sections 404-407 in Part IV make detailed provision for the scope of avoidance, 
including the following: 

a) an unregistered charge is only void against a later registrable charge if and to 
the extent that the latter is itself registered (section 404). 
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b) an unregistered charge is not void against a person acquiring an interest in or a 
right over the property expressly subject to the charge (section 405(1)); nor by 
reason of a ’’relevant event” occurring after the company which created the charge 
has disposed of the whole of its interest in the property (section 405(2)). 

c) a chargee exercising a power of sale may dispose of property freed from any 
right or interest arising from the charge having become void by virtue of these 
provisions, and a purchaser is not bound to inquire whether the charge has become 
void; there are however detailed provisions relating to the proceeds of the sale in 
such a case (section 406). 

d) where a charge becomes void to any extent under these provisions, the sum 
secured immediately becomes payable in full with any accrued interest (section 
407). 

It would be proposed to include provisions on these lines, with the exception of any 
references to a charge being partially void, (sections 404(2) and (3); and the words "to 
any extent" in sections 406(1) and 407(1)). With the omission of a provision on the lines 
of section 402, these references would be without application. 

Views are invited on the above proposals for the sanction of avoidance for failure to 
deliver particulars of a registrable charge. 

II. Charges Requiring Registration. 

21- In Part IV of the 1989 Act the opportunity was taken (in section 396): 

to update the descriptions of the charges requiring registration; 

to provide specifically that a shipowner’s lien on subfreights was not to be 
treated as a charge on book debts (new section 396(2)(g)); and 

to provide that the list of charges requiring registration could in future be 
further amended by statutory instrument (new section 396(4)). 

The proposal would-be to base the new provision on section 396 in Part IV, ie. with the 
amendments as mated nbove, rather than on sections-396 and 410(3) -of Part XDL 



Views are invited on this broad approach. 

22. In addition, there may be a case for further refinements in and additions to the list 
of registrable charges. These are discussed below. 

i) The Definition of a Charge. 

23. The present law on the registration of company charges contains no definition of 
’’charge”. Part TV provides that " ’charge’ means any form of security interest (fixed or 
floating) over property, other than an interest arising by operation of law (section 395(2)). 
It has been suggested that this formulation, and in particular the use of the term "security 

12 



Printed image digitised by the University of Southampton Libra'ry Digitisation Unit 



interest", may create a doubt whether certain rights which are not charges at common law 
would nonetheless be treated as charges under this legislation. 

Views are invited on the following questions; 

a) is a definition of a charge necessary or helpful? 

b) if so, is the definition in section 395(2) of Part IV the correct one or is it 
too wide? 

ii) Goods. 

24. Section 396(1 )(b) excludes a charge on goods or an interest in goods under which 
the chargee is entitled to possession of the goods or a document of title to them. It has 
been suggested that it would be more logical to exclude such a charge only where a 
chargee actually takes possession of the goods, or the documents of title. Under the 
provision as drafted, a chargee could leave the goods, or the documents of title, in the 
possession of the chargor so that they would appear to third parties to be in the 
unencumbered possession of the chargor. 

Views are invited on whether the exception provided for under section 396(1) (b) 
should be limited to the case where the chargee takes actual possession of the goods 
in question, or of a document of title to them. 

iii) Book Debts. 

25. When Part IV was being enacted, the Department undertook to consider the 
possibility of further defining "book debts". The proposal would be to follow the 
suggestions of Professor Diamond (paragraphs 18.2.1 - 18.2.5, 23.4.1 - 23.46, and 
23.9.22 and 23.9.25 of his report), with certain very slight modifications. In particular 
the term "receivables" would be used instead of "book debts". The reasons for this are 
twofold. Given that records of debts may now be kept in computer form rather than on 
paper, the term is somewhat antiquated. It is thought that the term "receivable" might 
more accurately describe the direction of the entitlement than does the term "debt". 

26. The intention would be to replace a charge on "book debts" in section 
396(l)Cc)(iii) in Part IV by a~ charge on J ' receivables" defined as follows: 

"Receivables means any amounts due or to become due to a company in respect of 
goods supplied or to be supplied or services rendered or to be rendered by a 
person (whether or not the company) in the course of that person’s lousiness; 
however, a debenture which is part of an issue or series shall not be regarded as a 
receivable; and the deposit by way of security of a negotiable instrument given to 
secure the payment of receivables shall not be treated as a charge over receivables; 
and a shipowner’s lien on subfreights shall not be treated as a charge over 
receivables or as a floating charge for the purposes of defining any amounts due or 
to become due to a company." 

Views are invited on this proposal. 
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iv) Retention of title clauses. 



27. JThese clauses fall into two broad classes! - simple retention of title clauses, where 
the seller retains title in the goods he has sold as security for the payment of the price of 
all or some of those goods; and more complex clauses, where the reservation may extend 
to the proceeds of sale of goods supplied and/or to goods made from them. Under the 
present law, as the Department understands it, simple retention of title clauses are not 
registrable because they do not constitute charges at common law. Complex clauses, 
which do constitute charges, are thereby registrable. It has however been suggested 1 that 
Parliament should "cut a swathe through the present judge-made subtleties" of what is a 
particularly complex area of law, and establish some certain and clear rules. 

28. Two principal interests are affected. One is those who have a security interest 
created by such clauses - usually trade creditors who use these clauses to protect 
themselves against the possibility that the purchasing company will become insolvent 
before fully paying the purchase price of the goods, or all goods, supplied to it by the 
creditor. The other interest is that of those who have prior security interests, particularly 
holders of a floating charge over the assets of the company in question. Such creditors 
have an interest in ensuring that assets are not outside the scope of such a charge. 
Moreover prospective creditors in general have a legitimate interest in knowing of the 
existence of such charges. Given the prevalence of retention of title clauses, it might also 
be argued that searchers of the charges register have a significant interest in knowing 
whether the company’s assets are so encumbered. 

29. However, such clauses often arise where the relationship between buyer and seller 
is one of continual supply, and - in the context of a system of transaction filing - a 
requirement to register every single delivery contract containing this kind of clause would 
arguably be impractical. 

30. It has been suggested that the definition of a registrable charge on goods (section 
396(l)(b)) should be drafted so that a clause purporting to retain title should be deemed to 
be a registrable charge unless it did no more than retain title to goods sold under the same 
or any other contract while they remained in their original state. This would effectively 
codify what appears to be the common law. The only practical alternative would seem to 
be to exclude retention of title clauses from registration altogether. 

Views are Invited on whether theT'egistrabilityTjf retention of title clauses should be 
clarified; and, if so, whether this should be done by distinguishing simple from 
complex retention of title clauses and making the latter registrable; or by excluding 
all such clauses from registration. 

v) Shares. 

31. Charges on shares are not registrable now and would not be made registrable 
under Part IV of the 1989 Act. However, shares generally and shares in subsidiaries in 
particular often represent a major asset of a company and charges over them are an 



1 . M Lawson, 'The Reform of Law Relaxing to Security Interests in Property’. 
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important source of finance. These considerations argue for making charges on shares 
registrable. The counter arguments are practical. Share portfolios are constantly changing. 
If each change required a new registration, delays could occur which might lead to a 
reluctance to accept shares as security. 

32. These arguments do not apply with the same force to charges over shares in 
subsidiaries, which tend to be stable over long periods. But if shares in subsidiaries alone 
were made registrable, difficulties could arise in the case of charges over shares in a 
company which was not a subsidiary at the time of the creation of the charge, but which 
subsequently became one. Either the charge would not then be registrable, misleading 
subsequent creditors, or it would be registrable causing considerable difficulties to the 
company, particularly if the status of the company as a subsidiary was to change several 
times. 

33. These problems have hitherto persuaded the Department that a distinction based on 
whether the charged shares related to subsidiaries would be unworkable and therefore that 
charges on shares must either be entirely included or excluded from the list of registrable 
charges. The Department recognises that the policy arguments for the registration of 
company charges apply with considerable force to charges over shares, but has found no 
practical way of introducing a registration requirement without seriously impairing the 
convenience of shares as a form of security. 

Views are invited on whether charges over shares should be made registrable and, if 
so, how the difficulties identified above might be overcome. 

vi) Insurance policies. 

34. A charge over an insurance policy may arise before a claim on it is made, after a 
claim is made but before it is admitted, or after it has been admitted and quantified. In 
Paul & Frank Ltd v Discount Bank (Overseas) Ltd and the Board of Trade [1967] 

Ch 348 a charge given over a policy before a claim was made, was held not to be a 
"book debt" and therefore not void for want of registration. The court went further, 
however, saying that whether any particular charge was a charge on book debts within the 
meaning of the Act could only be resolved by looking at the item of property which 
formed the subject matter of the charge. This had to be answered by reference to the 
character of the charge at the time -of its creation. Where the item of property charged is 
the benefit of a -contract - in this -case the insurance contract - and~arthe date of the 
charge the benefit does not comprehend a book debt, it cannot be brought within the 
scope of the Act merely because the contract may ultimately result in a book debt. It is 
thus clear that, because of the contingent nature of insurance policies, most charges over 
them are not presently registrable. It is possible however that in some circumstances a 
charge given over an insurance policy might be held to constitute a book debt. In the 
light of this uncertainty and in view of the Registrar’s opinion that it is not his function to 
determine questions of law, he has registered charges over insurance policies. The 
Department does not consider that the proposed definition of receivables (para. 26 above) 
would have the effect of including charges over insurance policies, but would welcome 
views. 

35. Given that the proceeds of a claim could represent a substantial part of a 
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company’s total assets, a case could be made for requiring registration quite apart from 
the question whether any particular insurance policy might be a book debt. However, to 
require registration of pre-existing charges over an insurance policy at the point where a 
claim was admitted would be burdensome, while to impose the sanction of avoidance in 
such a case would arguably be inequitable. On the other hand, to confine registration to 
charges created after a claim was admitted would risk presenting an incomplete and 
misleading picture of the extent to which a policy was encumbered. It therefore seems 
impracticable to distinguish for registration purposes between policies according to 
whether a claim has been admitted. But, despite these difficulties, the present uncertainty 
over whether or not particular insurance policies are book debts, and the inconvenience 
that this can cause to companies and chargees, raise the question whether the general rule 
should be that all charges over insurance policies should be registrable. 

Views are invited on these conclusions, including whether charges over insurance 
policies should be registrable. 

Views are also invited on whether any other types of charges might be made 
registrable. 

vii) Transitional arrangements 

36. To implement the new arrangements, a choice would need to be made between two 
options: either 



(a) there could be a ’cut-off date with no further entries being made to the old 
register, which would stand, and new entries being made onto a new register; or 



(b) a period of time could be specified, within which existing charges on the 
register could be resubmitted for registration on the new register, while retaining 
the priority conferred by their initial registration. 



The Department would welcome comments as to which of these two options would 
best balance the interests of presenters of information and users of the register. 



HI. Late Delivery of Particulars 

37 Atpresent, a charge -may be-registered after ~the expiry of-the 21 day time limit 
only with the leave of die court, and then only if the court is satisfied that the omission to 
register the charge in time was "accidental or due to inadvertence or to some other 
sufficient cause" (section 404 of Part XII; section 420 of that Part makes similar 
provision for Scotland). Section 400 as proposed under Part IV permits late delivery of 
particulars without reference to the court. But a charge registered late is protected from 
avoidance only from the date of delivery of the particulars. And, as a further safeguard, a 
charge registered late is subject to avoidance against a liquidator or adminictrstnr even 
after regi don if the company is unable to pay its debts at the time of delivery of the 
pamculars, or becomes unable to pay its debts in consequence of the transaction creating 
the charge and insolvency proceedings commence within a "relevant period”. The 

^f^r Uld ^ 10 ““ lud ! a provision on ^ lines for late delivery of particulars 
(but with the instrument) rather than to retain the present involvement of the court 



16 



Printed image digitised by the University of Southampton Library Digitisation Unit 



38. If a provision on the lines of section 400 were enacted in the context of legislation 
including a conclusive certificate, a different form of certificate would be needed. This 
would make clear that the conclusive nature of the certificate was not retrospective, but 
was subject to any rights acquired over the charged property before the late delivery of 
the particulars. Such a qualification would be necessary to ensure that a third party, 
including a purchaser, was made aware of the limited extent of the security conferred by 
the charge. 

Views are invited on the above provision for late delivery of particulars. 

IV. Errors and Omissions in Particulars. 

39. At present, where there are errors and omissions in particulars delivered to the 
Registrar, amendments can be made to rectify the register under sections 404 and 420 of 
Part XII, with the leave of the court. The grounds on which the court may give leave are 
the same as for the late delivery of particulars (see paragraph 37 above). There is 
presently no requirement to notify changes to the terms of the charge instrument unless 
these amount to a new charge. Section 401 in Part IV of the 1989 Act provides for the 
delivery of "further particulars" in these cases without the involvement of a court. Dual 
signature is required - by the company and by the chargee. Given that it is proposed to 
provide for the delivery of late particulars (see paragraph 37) and for partial satisfaction 
(see paragraph 42 below), it is proposed that errors and omissions in the original 
particulars (but not agreed changes to those particulars) should be able to be delivered to 
the Registrar for filing with the approval of, and subject to, any safeguards imposed by 
the Court. The original conclusive certificate could still cover the charge as amended; 
but in cases where this would be unfair to third parties who had relied on the original 
charge, the Court would be able to insist on a safeguard. 

Views are invited on the above provision for the delivery of errors and omissions in 
particulars. 

V. Memoranda of Satisfaction. 

40. Sections 403 and 419 of Part XII permit, but do not require, the filing with the 
Registrar of a declaration of satisfaction to the effect that all or part of the debt secured 
by the charge has been repaid; or that all or part of the property charged has either been 
releasecHfom the charge or has-ceased to-be the company’s property. The Scottish 
provision in section 419 also requires the Registrar not to register a memorandum of 
satisfaction relating to a floating charge unless he is satisfied either that the creditor has 
certified the particulars submitted to the registrar as correct, or - in the absence of such 
confirmation - unless he is directed by the court. There is no sanction either for failure to 
deliver a declaration of satisfaction when the charge has in fact been satisfied in whole or 
in part; or for delivery of a declaration of satisfaction when the charge has not in fact 
been satisfied. 

41. Section 403 in Part IV contains the new provision for memoranda of satisfaction. 
The main changes are; 

a) Dual signature is required, by the company and the chargee. If the parties to 
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the memorandum are not the original parties to the charge, the registrar will 
require proof, at that time, that the charge has been assigned. 

b) The Registrar is to note the date on which a memorandum is received by him. 

c) The Registrar is to send to the company and the chargee a copy of the 
memorandum as filed by him, and of the note made as to the date. 

d) If a memorandum of satisfaction is filed where the charge in fact continues to 
affect the company’s property, the charge is to be void against a liquidator or a 
purchaser from that point on. 

42. The proposal would be to include a provision on the lines of section 403 as 
regards a) to c) above. To include (d) would not be compatible with the retention of the 
Registrar’s conclusive certificate, for two reasons 

i) The effect would be to invalidate any conclusive certificate which the Registrar 
might have issued. At the very least it would be necessary to devise a means by 
which the Registrar could make public to all those with an interest that any 
certificate issued was withdrawn. It is not clear what means, if any, would suffice. 

ii) In any case, where a "false" memorandum of satisfaction was delivered, the 
Registrar would have no way of knowing that it was false, and therefore that he 
should withdraw any conclusive certificate. 

However, the new provision would apply equally to memoranda of partial and total 
satisfaction. 



Views are invited on the above provision for the delivery of memoranda of 
satisfaction and especially on whether there would be any need, in addition to the 
proposed changes in procedures, to introduce specific sanctions or incentives, 
compatible with the retention of the conclusive certificate, to encourage the filing of 
true memoranda of satisfaction and deter the filing of false ones. 



VI. Additional Information to be Registered. 

43 , The existing provisions for the registration of the taking up of un issue of 
debentures (sections 397 and 413 of Part XII) and of the appointment of a receiver or 
manager (section 405 of Part XII) were in substance carried over into Part IV of the 1989 
Act (secuons 408 and 409). It would be proposed to include in new legislation provisions 
on the lines of sections 408 and 409, although the latter would not apply in relation to 
complies registered in Scotland. In addition, a new power was included in section 410 in 
. to require notice to be given to the Registrar of the crystallisation of a floating 
ck xge, although this would not apply in relation to a floating charge created under Scots 

Z nL^ mP ^ y r glS ^ e , d “ Sc0tlaild (section 410 ^>- At ** time of the 1989 Act, 
the department haa reached no conclusion on whether this power should be exercised. 

Vsews are requested on the proposal to enact provisions relating to the taking ud of 
ai. issue of debentures and to the appointment of a receiver or manager, on tiJhnes 
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of sections 408 and 409. Views are also invited on the desirability of requiring notice 
to be given to the Registrar of the crystallisation of a floating charge, as in section 
410. 

VII. Companies’ own Records of Charges. 

44. At present, companies must retain complete copies of instruments containing 
registrable charges (old sections 406 and 421); and must keep a register of basic 
information (property, amount, chargee) for all charges over their property, whether 
registrable or not (’’old" sections 407 and 422). Both the copies of the instruments and the 
register must be open to inspection; this is free to members of the company and to 
existing creditors. Anyone else may inspect the instruments and the register for a 
maximum fee of 5p. 

45. A number of changes were introduced in Part IV of the 1989 Act (sections 411 
and 412). The obligation on companies to keep copies of charge instruments was to be 
extended from registrable charges to all charges; an explicit right was to be introduced for 
any person to take copies of instruments and of entries on the register, subject to payment 
of a fee; and the maximum fee of 5p was to be removed and a power for the Secretary of 

State to prescribe fees was to be introduced instead. It would now be proposed, under this 
option, to include provisions on the lines of sections 411 and 412 in new legislation. 

Views are invited on this proposal. 

VUI. Charges on Property of Oversea Companies. 

46. Part XII of the 1985 Act contains simple provisions extending its application to the 
property in England and Wales and in Scotland of oversea companies. 

47. Part IV of the 1989 Act contains much more detailed adaptations for this purpose 
(sections 703 A to 703N). Attention is drawn in particular to sections 703D(3) and 
703F(3). They are designed to enable oversea companies for the first time to register 
charges created 2 over property outside the UK which is subsequently brought to the UK 
(but outside the 21 day requirement for registration), and remains here for at least four 
months. This corrects the anomaly which came to light in the Slavenburg case. 3 Section 
703L sets out -rules for determining when-vehicles and future property are to be treated as 
situated in the UK for the purposes of the legislation. 

48. It has been suggested that the question of determining where property is situated 



2 Other than by means of a court order under s.404. 

3. In that case the assets charged were brought into Great Britain after the creation of the charge. The impossibility of complying with the 
registration requirements was borne out by the facts that the charge could not be registered at the time of creation b ecaus e the property was not within 
the jurisdiction of Great Britain, and could not be registered when it finally came within the jurisdiction because the 21 day registration period had 
elapsed. 
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could give rise to difficulties. 4 For example, in the case of property situated in Great 
Britain at the time of the creation of the charge, if it is no longer situated in Great Britain 
after the 21 day period the charge need not be registered. It is questionable, however, 
whether companies would risk not registering the charge in case the property was not re- 
situated within that period. 

49. The consequences of non-registration in all cases is liability to a fine. In the case 
of non-registration of a charge created over property situated in Great Britain by an 
oversea company which is already registered in Great Britain, or a pre-existing charge 
granted by such a company over property which is brought to Great Britain and which 
remains situated in Great Britain for 4 months, the charge is rendered void. This does not 
apply, however, to property subject to a charge that is situated in Great Britain at the time 
the company registers under section 691 or Schedule 21A - a chargee should not be 
prejudiced by the sanction of avoidance where he would not necessarily be aware of the 
circumstances leading to the obligation to register the charge i.e. registration as an 
oversea company. 

50. Professor Diamond (paragraph 21.15) considered that, while fines were 

appropriate, the sanction of avoidance could operate unfairly in the case of property 

subject to a charge being brought into Great Britain, as those most likely to be aware of 

the registration requirements - lawyers - would be unlikely to be consulted over what a 

company might well view simply as a commercial decision. Moreover, it is arguable that 

the lenders concerned may not be aware that the property in question has moved to 

another jurisdiction. (On the other hand, future chargees in Great Britain might not be 

able t0 take securit y over the property if it could be subject to a charge which had neither 
been registered nor avoided.) 



51. Moreover, the four month rule in section 703D(3) may create difficulties for 
lenders, as lias been mentioned above, as they may not know whether property over 
which they have a charge has been brought into Great Britain and will, therefore, require 
registration if it is to remain valid. Precautionary registration in advance of the property 
becoming situated m Great Britain does not appear possible under the present law as 
section 703D (3) suggests that registration is only possible during the four month period 
when the property first becomes situated in Great Britain (or in any subsequent four 

month period if the property is removed from the country before the expiry of the 
previous four month period). 

52. However, against this the prejudice sought to be remedied by these nrovkW k 



uu luc picsem position. 
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53. If this option were favoured, the Department would be minded to propose the 
enactment of provisions closely following sections 703 A to 703N, adapted to take account 
of the retention of the conclusive certificate. 

Views are invited on this broad approach to charges on the property of oversea 
companies; suggestions for improvements would also be welcome. 

EX. Abolition of Doctrine of Deemed Notice 

54. Section 142 of the Companies Act 1989 inserts a new section 711 A into Part XXIV 
of the 1985 Act, which provides that a person shall not be taken to have notice of any 
matter merely because of its being disclosed in any document kept by the registrar of 
companies. The effect of this provision is to replace ’constructive knowledge’ with the 
more straightforward concept of ’actual knowledge*. This provision would be 
incorporated into option B to underpin the package of improvements which would be 
retained from Part IV. 

The views of consultees on this proposal would be welcomed 
X. Provisional Registration. 

55. Professor Diamond considered three remedies for the fact that the register does not 
at present reveal the existence of charges created but not yet registered, but which may 
nonetheless take priority: 

require registration not of a charge which has been created but of the fact 
that a charge mav have been created between a named chargor and a named 
chargee (i.e. notice filing). 

institute an official certificate of search procedure, on the lines of those 
operating for the land registries and for aircraft mortgages. A certificate of 
search would confirm that no competing charges were registered at the date 
of the search, and would confer priority on charges registered pursuant to 
the certificate within a prescribed period; 

institute a system of provisional registration. Particulars of a proposed 
.charge would be registered, and registration would, confer priority for a 
period of 21 days. If no charge was then created within that period, the 
provisional registration would lapse. 

56. The present system, which does not permit registration until after a charge has 
been created, causes risks for either the secured party or the party searching the register 
for prior charges. All three options put forward by Professor Diamond would go some 
way to relieving this problem. 

57. The first option - notice filing - would involve a radical reform of the structure of 
the legislation on the registration of company charges, and is the subject of the following 
chapter of this consultation document. Each of the other two options could be combined 
with a system based, like the present one, on transaction filing. 

58. A person discovering a provisional registration will know either that the 
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provisional registration will be converted into a definitive registration within 21 days of 
its filing, or - if that does not happen - that the provisional registration will no longer 
create any priority. But even where he discovers a provisional registration on the register, 
a prospective creditor is still faced with the requirement to make further inquiries if he is 
to know with certainty what priority he will achieve in relation to that provisional 
interest. 

59. The objection raised by Professor Diamond both to an official certificate of search 
procedure and to provisional registration was that they would multiply work and expense. 
Each method would require two applications by the creditor, two considerations by the 
registrar, and twice the potential for errors to occur in the procedure. Of the two, 
provisional registration has two advantages. It would backdate the priority of the charge, 
as against both registrable and unregistrable competing charges, to the first appearance of 
particulars on the register. It would also ensure that full particulars of the charge, less 
only the date of execution, were on the register from the initial stage. 

Views are invited on whether legislation based on a system of transaction filing 
should include provisions to deal with the problem of the invisibility of charges 
created but not yet registered and, if so, whether such legislation should provide for 
provisional registration, as outlined above. 

XI. Priorities. 

60. There has to be some way of determining the priority of a registered charge as 
against another registered charge over the same property and - more rarely - as against an 
unregistrable charge affecting the same property (if for example shares were subject both 
to an unregistrable fixed charge and a registrable floating charge). At present there is in 
section 464 of the Companies Act 1985 a statutory scheme of priorities for charges given 
by Scottish companies. There is no such general statutory scheme of priorities for charges 
given by English and Welsh companies. In the case of some registrable charges, priority 
is determined by the date of registration in a specialised register - land, ships, aircraft, 
patents, trade marks. Otherwise, the rules determining priority derive from common law 
and equity and are complex; the date of creation of the charge, whether it has the status 
of a legal or an equitable charge, and whether a chargee has notice of an earlier charge, 
are all relevant. 

61. If a sy sterrrof provisional Tegistxatrori^was introduced for company charges, it 
would be necessary, as a minimum, to provide that the relevant date in determining the 
priority of a registrable charge given by a company (other than one subject to registration 
in a specialised register), was to be not the date of creation but the date of delivery of 
particulars for registration. Where provisional registration was followed by definitive 
registration within the prescribed period, the relevant date would be that of the delivery 
of particulars for provisional registration. Such a provision would re-position registrable 
company charges in the present system of priorities in England and Wales but would not 
otherwise modify that system. 

62. An alternative and more ambitious course would be to introduce a new single 
statutory code governing the priorities of company charges. The case for such a code has 
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been put in its simplest terms as follows: The [present] rules of English law as to 

perfection and priorities are seriously defective... [and] perhaps the most fundamental 
weakness is the lack of any uniform policy or set of rules. " 5 It has been suggested that a 
priority system based on the date of filing rather than technical legal rules, such as the 
superiority of legal title over equitable title, would produce a fairer result. The advantages 
of such a statutory code would be that it would 

clarify the position between floating and fixed charges, legal and equitable 
charges, and competing registers; 

remove the distinction for the purpose of determining priority between 
different interests in charged property, such as those of a liquidator and a 
subsequent purchaser; 

enable a prospective chargor to determine readily his priority by reference 
to a single set of rules contained in a single piece of legislation; 



help avoid disputes and litigation due to uncertainty of respective priorities; 
and 

make it easier for a company to obtain credit where a creditor felt safe with 
regard to the priority he would have in the event of default. 

63. Professor Diamond suggested that a scheme of priorities for England and Wales 
should be based on the following principles: 

existing statutory provisions for priority between competing charges should 
be preserved. (These cover land, ships, aircraft, trademarks, patents and 
registered designs). 

subject to this, charges should rank according to the time of receipt at any 
office of Companies House for registration. 

as an exception to the last, a fixed charge registered after a floating charge, 
but before the crystallisation of the latter, should take priority, unless the 
floating charge-contained a negative pledge clause.- 

these rules could be departed from with the agreement of the chargees 
concerned. 

64. Such a reform would be useful in clarifying the position, for example, with regard 
to a prior floating charge over a fixed charge where a negative pledge clause exists. 
Similarly, the proposals that it should be possible to change the statutory priorities by 
mutual consent, and that the priority inter se of charges delivered at the same time should 



5. Goode, Commercial Law. p.783. 
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be clarified, have merit. The key issue is probably whether these proposals contribute 
enough by way of greater certainty in the law to justify their implementation in the 
absence of a more comprehensive reform of the law of security interests in property. A 
set of priority rules of the kind put forward in paragraph 63 would not, for example, 
affect the priority between registrable charges and those not requiring registration, nor 
would they resolve the position of unregistrable charges inter se . Indeed, priority rules for 
companies which were different from those for other borrowers would complicate the 
law. Moreover, the elaboration of such a set of priority rales would be demanding in 
resources and could significantly lengthen the timescale for working up reform proposals 
into draft legislation. It would also be necessary to consider the priority rales along with 
the provisions on deemed notice (see paragraph 54 above). 

Views are invited on whether legislation affecting priorities should be limited to the 
minimum necessary to enable a system of provisional registration of company 
charges to operate; or whether it would be worthwhile to commit additional time and 
resources to elaborate a fuller system of statutory priorities for England and Wales 
on the line set out in paragraph 63. 

C. Replace the Present System for the Registration of Company Charges with a new 
System Based on Notice Filing. 

65. The Department’s purpose in presenting this option for consultation is to seek 
views on whether it is likely in the long term to achieve the key objectives of a 
registration system, outlined in paragraph 1, better than the present system, whether or 
not amended as in option B. Views on this broad issue are invited from the different 
perspectives involved - companies, lenders and the users of the public register. An outline 
of a possible notice filing system is presented to enable consultees to make this broad 
judgement. If it is decided, in the light of the response, to introduce a notice filing 
system for company charges, a detailed proposal will be prepared for further consultation. 

66. Consultees should bear in mind that this option would involve much more radical 
reform than option B, including the elaboration of legal concepts unfamiliar in this 
country, although there are precedents in other common law jurisdictions. This means 
that, to translate option C into a detailed and workable legislation would be a substantial 
undertaking, and could be expected to take several years from a decision to go ahead, 
whereas legislation to implement option B could be ready to take advantage of an earlier 
legislative opportunity. Consultees should take into accoum the likely difference in the 
timescales for implementing options B and C when responding to this document. 

67. A notice filing system differs from a transaction filing system in two fundamental 
respects: 

a) a notice can be filed before a charge to which it applies is created; 

b) a single notice can cover several transactions between the chargor and the 

chargee, each of which would require separate registration under a transaction 

filing system. 

68. From these differences there flow certain characteristic advantages and 

24 



Printed image digitised by the University of Southampton Library Digitisation Unit 



disadvantages which a notice filing system has, compared with a transaction filing system. 
Among the advantages of a notice filing system are; 

i) Visibility. It would eliminate the current problem of the invisibility of a valid 
charge in the period between its creation and its registration. The paper has 
already discussed the possibility of dealing with this problem in the context of a 
transaction filing system by means of a form of provisional registration. Notice 
filing would offer a simpler solution, since neither the parties nor the Registrar 
would be burdened with a two stage procedure - provisional followed by definitive 
registration. 

ii) Flexibility. The ability to cover an indefinite number of future transactions in a 
single filing would remove the main objection under a transaction filing system to 
making short term charges or charges over a constantly changing portfolio of 
property registrable. Charges over shares and retention of title clauses in particular 
could be covered much more easily under notice filing. 

69. The main disadvantage of notice filing lies in the loss of information publicly 
available on the register. In the first place, the appearance of a financing notice on the 
register will not reveal whether any charge has in fact been created pursuant to the notice, 
only that one may have been created. Second, a financing notice gives notice of a 
relationship between a chargor and a chargee, and is capable of covering a number of 
charges. The particulars which can be required to be included in a financing notice must 
therefore be of a more general character, since they will be limited to those which will 
remain true for any or all of the charges which may be created pursuant to the financing 
notice. These particulars might for example include the category of property charged, as 
distinct from the actual property secured by a particular charge; or the mayimnm sum 
secured by any charges covered, rather than the actual sum secured by a particular 
charge. 

70. A further difference lies in the security available to a strongly placed lender. At 
present a lender may take a floating charge, or a fixed charge of one or more of the kinds 
specified in the legislation. Under notice filing, a lender could secure the filing of a 
financing notice covering an indefinite number of future fixed charges in any or all of the 
categories specified in the legislation. The lender would thus obtain a security with the 
strength of a fixed charge and a scope scarcely less than that of a floating charge. Indeed, 
as Professor Diamond has~pointed outfit would be for consideration- whether there was 
any place for the floating charge in a notice filing system. 

71. It should be noted that, while the notice filing system suggested here draws on the 
experience of notice filing systems in other jurisdictions, it would differ from them in the 
following ways; 

a) Notice filing would replace the present system of registering company charges; 
but it would be confined to companies. In other jurisdictions, notice filing typically 
applies to all categories of borrower, with an exclusion for borrowing for domestic 
purposes. 

b) In other jurisdictions, notice filing applies to all secured lending where the 
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security is moveable property - i.e. it does not cover land. Notice filing as 
proposed here would apply, like Part XU of the Companies Act 1985, to specific 
categories of security. 

72. The main features of a notice filing system for company charges would be as 
follows. 

I. The Information to be Filed on the Public Register. 

73. Provision would be made for the filing with the Registrar of Companies of a 
"financing statement" which would state that a company had given or might in future give 
security in favour of a creditor over a particular item or class of property. This provision 
would replace the present requirement to file particulars of a charge within 21 days of its 
creation. 

74. The particulars to be included in a financing statement would comprise the name 
and number and the address of the company; the name and address of the creditor; a brief 
description of the property secured or to be secured, with sufficient detail for it to be 
clearly identified; and a statement of the amount, or maximum amount, of the money 
owed or to be owed (unless there was to be no express limit, in which case that fact 
would be required to be stated). 

D. The Obligation to File. 

75. By contrast with the present law, there would be no obligation to file a financing 
statement, and thus no offence of failure to file one. But the provisions on priorities (see 

below) would provide a strong incentive on the creditor to ensure that a financing 
statement was filed. 

n. Who Would File a Financing Statement? 

76. A financing statement would have to be signed both by the company and by the 
creditor. 



rv. The Forms of Security for which a Financing Statement Could be Filed. 

11, Some 70% ufxompany charges now registered -at Companies House are, or - 
include, charges over land. If a notice filing system were introduced for company charges 
which did not cover land, the resulting register would be seriously incomplete, and - in 
ngland and W ales at least - it would not be possible for searchers to compensate by 
searching the Land Registry against the company's name or number. If security over land 
was mcluded, it would be necessary to accommodate the consequences of failure to file 
with tihe need of the Land Registry to have confidence in the status of company charges 
submitted to them for registration (see paragraph 8 above). 

78. Apart from land, provision would be made for the filing of a financing notice in 
respect of the charges over specific forms of property, as in the list of charges subject to 
registration under Part IV of the 1989 Act. A provision of the latter type could be 
extended to some other categories of security - e.g. charges over shares, and retention of 
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title clauses. In these cases, the decisive argument against registrability now is the 
inconvenience of separate filing for each charge where the property subject to the charge 
changes frequently. If it were thought economically desirable to extend the scope of 
registration to these forms of security, a notice filing system would have the advantage 
that a single financing statement would give notice of the continuing relationship between 
the company and the secured lender, and repeated filings would be unnecessary. 

V. The Legal Effect of Filing a Financing Statement. 

79. The validity of a charge as between the parties would, as is the case now, not be 
dependent on filing. But, by contrast with the present situation, failure to file a financing 
statement would not render a charge void against a creditor or against a liquidator or 
administrator. However, the filing of a financing statement would be necessary to secure 
the priority of the charge as against another charge also subject to notice filing. So, a 
creditor whose charge was created later but whose financing notice was filed sooner 
would take priority. The filing of a financing statement would also be necessary to secure 
the priority of the charge against a purchaser, whether or not he was aware of the charge. 

80. It would however be necessary to work out a statutory system of priorities to take 
account of the facts that 

a) some forms of security, e.g. land, are subject to their own statutory rules of 
priority; and 

b) some forms of security would be subject neither to a notice filing under 
companies legislation nor to any other statutory rules of priority. In their case, 
priority is determined by common law rules. 

In the former case the rules of the specific system would have to prevail over those of 
company law; while in the second case priority between a charge covered by a financing 
statement and a charge not subject to notice filing would itself be determined by the 
common law rules. 

VI. When Could a Financing Statement be Filed? 

81. In principle, a financing statement could be filed at any time, either before or after 
the creation of a~security covered by it. But the legal benefits of filing would run only 
from the date of filing - by contrast with the present situation where a charge registered 
within 21 days of its creation is valid against third parties from its creation. Where a 
financing statement was filed before the creation of a charge, the priority of the charge 
against other charges subject to notice filing would be determined by the date of filing. It 
would thus be open to the parties to refrain from filing, and so keep the arrangement 
confidential, at the risk of another lender securing priority for a later charge by filing 
first. But it would be necessary to prevent a lender from securing priority for a hitherto 
undisclosed charge by filing a financing statement in a situation of imminent insolvency. 

A provision on the lines of section 400(2) and (3) in Part IV would be needed. 
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VII. The Amendment and Deletion of Financing Statements. 

82. Notice of amendment or deletion of a financing statement could be filed at any 
time, and would have to be signed both by the company and by the creditor. The effect 
would be to modify, or cancel (as the case may be) the priority conferred by the financing 
statement as against a subsequent creditor or purchaser, or against a subsequent liquidator 
or administrator. 

83. If there were an unreasonable refusal by a company or a creditor to provide a 
second signature for a notice of amendment or deletion (or indeed for an original 

financing statement), the court would be enabled to decide that the second signature could 
be dispensed with. 

Vni. Oversea Companies. 

84. An oversea company with a place of business, or a branch, in Great Britain would 
be enabled to file a financing notice at the time of its registration as an oversea company 
or subsequently. The financing notice could cover a charge over property located abroad 
at the time of filing. If the property were then brought to Great Britain, the charge would 
obtain priority according to the statutory rules without the need for further action. 

EX. Pre-existing Charges. 

8-' ■ Transitional provisions would be needed for charges registered under the existing 
provisions. The problem might be resolved by providing that charges registered before the 
!!-&»¥ law took effect were deemed to have been covered by financing statements filed 
eously with their creation. It might be desirable to limit the priority thus 
conferred to a fairly generous period - e.g. five years - by which time a filing statement 

under the new regime would have to be filed, which would however confirm the original 
priority. 

Views are invited on whether option C - a new system for the registration of 
company charges, based on notice filing and following the broad lines set out in 
paragraphs 65 - 85 above, would be preferable in the long term to the present 
system, either as it stands (option A) or as modified (option B). 

onsuli ai i o invited "to comment on the specific features of a notice filing 
scheme as outlined in option C. 
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ANNEX A 



REFORM OF THE LAW ON SECURITY OVER MOVEABLE PROPERTY IN 
SCOTLAND: CONSULTATION ON A DRAFT BILL 

1. The proposals for the reform of Scots law on security over moveable property, 
referred to in paragraph 11 above, are contained in a separate consultation paper. Those 
proposals have been prepared against the background of the current law on rights in 
security and the law on the registration of company charges. The main recommendations 
are: 



a) to enable persons other than companies to grant floating charges over moveable 
property used in a business to secure business debts or other obligations 
("companies" for these purposes would mean incorporated companies, industrial 
and provident societies or European Economic Interest Groupings. They would 
continue, as under the present law, to be able to grant floating charges over both 
land and moveable property); 

b) to introduce a new, fixed, non-possessory security (to be known as the 
"moveable security") which could be granted by any person over the moveable 
property of a business to secure business debts or other obligations; and 

c) to establish a new "Register of Security Interests" in which the prescribed 
particulars of floating charges (granted after the date of coming into force of the 
new legislation) and moveable securities would be registered as part of the creation 
of such rights in security. It is proposed that the Scottish Registrar of Companies 
should be responsible for this new register. In the case of a company registered in 
Scotland, the registrar would be under a duty to enter a copy of the particulars of 
a floating charge or moveable security (as registered in the Register of Security 
Interests) in the Register of Company Charges in Scotland. No further act of 
registration would be required by the parties to the transaction. Similarly, if a 
company registered in England or Wales were to create a moveable security or a 
floating charge under Scots law, the registrar in Scotland would be obliged to send 
a copy of the entry made in the Register of Security Interests to the Registrar of 
Companies for England and Wales. He, in turn, would be under an obligation to 
enter those particulars in the Register of Company Charges. 

2. The above proposals would thus result in the position that moveable securities and 
floating charges created by companies registered in Great Britain (including oversea 
companies) under Scots law would not require to have their particulars presented for 
registration under the current or any amended provisions of the Companies Act relating to 
the registration of company charges. (Accordingly, the proposals would require a change 
to be made to the current law relating to the registration of charges by Scottish registered 
companies, to exempt them from the present obligation under section 410 to deliver 
particulars of floating charges for registration in the Register of Company Charges. 
Instead, both floating charges and moveable securities would be created under Scots law 
on the registration of their particulars in the Register of Security Interests. In the case of 
companies, registration in the relevant Register of Company Charges would follow 
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automatically. But in other respects the obligation on Scottish registered companies to 
register charges under the Companies Act would be unchanged (eg. in respect of standard 
securities over land, securities over ships or aircraft, securities created under the common 
law or under the law of a foreign jurisdiction). Similarly, section 396(1), which lists the 
categories of charge whose particulars are required to be delivered by companies 
incorporated in England and Wales, would need to be amended to exclude floating 
charges and moveable securities created by registration in the new Scottish register. But 
an obligation would be placed on the Registrar of Companies in Cardiff to enter on the 
register particulars of such charges received from the Scottish Registrar. 

3. The Scottish proposals would be compatible with the changes to the law that would 
follow from the selection of either option A or option B in the Registration of Company 
Charges consultation document. Option B requires the retention of the ’core’ procedural 
provisions of the present law, including the continuing availability of the conclusive 
certificate, together with certain other improvements taken from Part IV of the Companies 
Act 1989 and the introduction of provisional registration, in respect of charges other than 
the floating charge or moveable security created under the new Scots law. 

4. Option C in the consultation document offers a radical change to a notice filing system 
for company charges. This is a different approach to that adopted in the Scottish 
proposals, which assume a transaction-based system for the registration of company 
charges, foi Scottish registered companies, one or other approach could be implemented, 
but not both. It would theoretically be possible to implement the Scottish proposals for 
Scottish registered companies while introducing a notice filing system (option C) for 
companies registered in England and Wales. But it is felt that to operate such different 
regimes in the two jurisdictions would require highly complex provision to be made for 
the interface between them and would lead to confusion, especially for companies 
conducting business in both jurisdictions. From a practical point of view, therefore, it 
would be very difficult to see how it would be possible to implement the Scottish 
proposals if option C were to be favoured. In the event that the majority of consultees in 
Great Britain preferred notice filing (option C), it would be necessary to review the 
Scottish proposals in that context. 
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